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~· 
MCKERCHER,"' 

LEGAL OFFICES IN SASKATOON & REGINA 

mckercher.ca 

FACSIMILE 

To: 
Organization: 
Fax: 

To: 
Organization: 
Fax: 

To: 
Qrganization: 
Fax: 

To: 
Organiza'tion: 
Fax: 

To.: 
Organization: 
Fax: 

David Knoll 
Knoll & Co. Law Corp. 
604-538-9848 

Mervin C. Phillips 
Phillips & Co. 
306 .. -565-3434 

Dana M:artin 
Maurice Law Office 

Torn Waller 
Olive Waller Zinkhan & Waller LLP 
306-352-0771 

Registrar 
Registry of Specific Claims Tribunal 
613,943-0586 

From: Dusty Ernêwein 
374 Third Avenue South 
Saskatoon, SaskatchewM 
C!!nada S7K 1 M5 
(306) 664-1296 voice 
(306) 653-2669 facsimile 
d.ernewein@mckercher.ca 

Our Reference: 106105. 14 
D.ate: September 17, 2019 
Pages: 10, including caver 
Time: 2:25 p.m. 

Re: StarBlanket First Nation v. Specific Claims Tribunal of Canada, et al. 
File No. A-328-19 

Re marks: 

Further to thé above noted matter, please. find attached for service upon you the Notice 
of Application for Judicial Rêview dated September 12, 2019 

The original of this facsimile will be: X Placed in our File 
Hand Delivered 

Mailed to you 
Couriered 

ln the event of a prablem with this transmission, please coritact Mackenzie Wagner at .(306} 664-
1339 for assistance. 

Th~ informati.on contain.ed in this facsrm.ile is privileged and confidential, and. is intended ohly for the use by the 
individual named above and by others who have been specifically authorized to receive such information. If you are 
not the i.ntended recipient, you are hereby notifiêd that any dissemination, dis.tribution or copying of ihis 
communication is strictly prohibited. If you have recei~ed this comm.unication in errer, please notify us. immediately 
by telephone. 

Mc:KERCHER LLP BARRISTERS & SQLICITQRS 

SAl!KATOQN 
$74 Thlri:I Avenue South 
Saskatoon, SK, Canada S7K 1 M5 
F (306) 653-2000 F (306) 653-2669 

REGINA 
$00 - 1.$01 Hamlttoh Street 
Regina, SK, Canada S4P 4B4 
P (306) 565-6500 F (306) 565-6565 

isabelle.bourassa
Filed

isabelle.bourassa
Text Box
September 17, 2019

isabelle.bourassa
Text Box
248
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MtKERCHER '" 

September 17, 2019 

Her Majesty the Queen 
Department of Justice 
Prairie Region, Saskatoon Office 
1.23. - 2"0 Avenue South, 101" Floor 
Saskatoon, SK S7K 7E6 
ATTENTION: JENILEE GüEBERT/MELISSA NICOLLS 

Knoll & Co. Law Corp. 
201 ·1678 128 S.treet 
Surry, BC V4A 3V3 
ATTENTION: DAVID KNOLL 

Phillips & Co. 
21 OO Scarth Street 
Regina, SK S4P 21-:16 
ATTENTION: MERVIN C. PHILUPS 

Mauriée Law Office 
209 2'0 Avenue North 
Saskatoon, SK S?K 286 
ATIENTIO.N: DANA.MARTIN 

Olive Waller Zinkhan & Waller LLP 
1000- 2002 Victoria Avenue 
Regina, SK S4P OR? 
ATTENTION: TOllll WALLER 

Registry of Speçific Cl<1ims Tribunal 
400 -427 Laurier Avenue West 
Box 31 
Ottawa, ON K1R7Y2 

Dear Sfrs and Madams: 

PLEASE REPL Y TO: 

MCKERCHER LLP SARRISTERS & $0LICITOf'{S 
374 Thlrd Avenue South Saskatoon, SK S7K 1 M5 Canada 
(306) 853-2000 F(306).6~2669 
LEGAL OF'rlCES !N'.'SASKATOON & R.EG!NA 

Reply To: 
Direct. Dial: 

Du•ty T. Etneweln 
(306) 664·1296 

Email: d.ernewel n@mçken:iher.ca 

Assistar'lt: Mackenzie Wagner 
Direct Dial: (306)664-1339 

VIA EMAIL •.SaskLBBJR@justice .• gc.ca 

VIA FAX • (604) 538-98.48 

VIA FAX • (306) 565.·3434 

VIA FAX - (403) 266·2701 

VIA FAX •.(306) 352•.0771 

VIA FAX - (613) 943-0586 

ile Reference: 
106105.14 

mcken:her:ca 
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Ali partie$ 
Page 2 of:.! 

McKercher LLP 3066532669 

Re: Star Blanket Flrst Nation v. Speclflc Clalms Tribunal of Canada, et ai. 
Federal Court of Appeal Fll.e No. A-328-19 

We enclose herewith far service upon you the Notice of Application for Judicial Review ofStar 
Blanket First Nation dated September 12 .• 201.9. 

1 requesta duplicate copy ofthis letterwith service acknowledged be retumedto.me. 

Yours truly, 

McKercher LLP 

Per: < .. -~=--.-•. Z""""'•""":"'-'·'·......_ 
Dusty T. E.rnewe.in 

DTE/mrw 
!ô!'ICIO$Ure 

Service hereby acknowledged thls __ day of 
September, 201.9. 

Print Name: 

3/10 
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FEDERAL C01JRTOF APPEAL 

STAR BLANXET FIRSTNATION 
(the "Applicant") 

and 

· SPECIFIC CLAlMS TRIBUNAL OF CANADA 

and 

KA WACATOOSEFIRST NATION, PASQUA FIRSTNATION; 
PlAPOT FIRST NATION, fv1USCOvVPETUNG FIRST NATION, 

GEORGE GORDON F'IRST NATION, .MUSKOWEKW AN 
FIRST NATION AND DAY STAR FIRST NATION 

and 

STANDING BUFFALO FIRST NATION 

and 

LITTLE BLACK BEAR FIRSîNATION 

· and. 

PEEPEEKISIS FIRST NATION 

and 

BER1'1AJESTY THE QUEEN IN RIGHI OF CANADA 
(the "Respondents") 

APPLICATION ÙNDER: Section 28.(l)(r) of the Federal Courts Aèt, RSC 1985, c F"7 

NOTICE OFAPPLlCATION FOR JUDICIAL REVIEW 

TO THE RBSPONDENT: 

A PROCEEDING HAS BEEN CO'!vfMENCED by the applicant. The .reliefclaimed by 
the applicant appears on the following page. · 

4/10 



Sep/1712019 2:53:29 PM McKercher LLP 3066532669 5/10 

.. 

THIS ,.:\.PPLICATION will be. heard by the Court at a tirne and place to be fixed by thé Judlcial 
Adr:q.inistrator. Unless thè Court orde;s othen:1t~e, the plaqe ofheariri.g will be as requested by · 
the app!ic:an.t, The applicatit requests that thîs application be heàl:d at (place wheri: Federal Court 
of Appeal {or Federal Court) ordtnarily sits). 

IF YOU WlSH TQ OPPOSE THIS.APPLICATl'.ON, te receive. notice of any step in the 
application or to be served with any documents in the application, you or a solicüor. acting for 
you llîU$t file a notice of appea;ance in Form 305 prescrîbed by the Federal Courts Rules and 
serve it on the. applfoant's soli citer ot, if the applicant is self•represented, on the applicant, 
WITHIN 10 PAYS after being served witb thls notice .of application. 

Copies of the Federal Courts Ru{es, information, oonceming the local offi.ces of the Co:i.ltt and 
other necessary iufonnation may be obtained on.request te the A.dministrat.or ofthis Court at 
Ottawa{telephone 6.13-992-4238) or at ;myloca! ôffice. 

IF YOU FAIL TO OPPOSE THIS APPLICATION, JUDGMENT MA Y BE GIVBNJN îOUR 
ABSENCE AND WITHOUT FURTHER NOTICE TO YOU. 

(Date) 
STEPHEN KNOWLE$ 

.Issued by: Rl:GISTRY OFFICER 
(Registi:y Officet). · AGENT OU GREFFE 

Addrèss of local office:. ______ _ 

TO: Speci:tïc ClaÎll:l.s Tribunal of CSJ;i.!fda 
C/0 Registty of Specific Claims Tribunal 
400-427Laurier Ave. W 
Box 31 
Ottawa, Ontario 
KIR 7Y2 
Fax: (613) 943-0586 
Email: claims.revendicatio.ns<@sct-tm .. ca 

A.NP TO: Kawa.catoose First Natidn, Pasqua Fi;rst Nat:ion, 
P.iapot FÙ'st Nation, Muscowpetuµg First 
Nati<:m,George Gordon First Nati.011., 
MqskiJWekwan First Nation 11nd Day Star First 
Nation • 
. As tepresented by David K.1.oll 
Knoll & Co, Law Corp. 
201-1678 128st 
Surrey, .British. Columbia 
V4A3V3 
Fax; (604) 538-9848 
Email: dknolliâlknollaudco.com 
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Standing Buffalo Fh-st Natjon 
As represented.'Qy Mervi.nC. Phillips 
Phillips & Co., B(l.11'Ïsters :i.nd Solicitors 
21.00 Sca:rth Street 
Regina:, Saskatchewan 
S4P2H6 
Fax: (306) 565-3434 
Email: meiyinphillips@llhillipsco.ca 

Little BlackBeâr First Nation 
CIO Maurice. Law Office 
209 2nd Avé N, 
Saskatoon, Saskatchewan 
S7K2S6 
Fax: (403) 266-270 l 
Attention: Ryan Lake 

Peepeeki.sis FitstNation 
Box518 
Balcarres, Saskatchewan 
SOGOCO 
Fax: (3 06) 334c2280 

lier îYiajesty the Qu:een 
CIO Department of Justice 
Prairie Region, Saskatoon Office 
123-2°d Ave. South, lOih Floor 
Saskatoon, Saskatèhewan 
S7K7E6 
Attention: Lauri .M. Miller 

6/10 
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. " 
APPLICATION 

Tbls is an application for jüdicial. review in respect of the decisiôn of the Specific Claims 
Tribunal(the "Tribunal") dated July 30, 2019 in the matter of J{.awacatoose et. Al. and Her 
Majesly the Queen .in Right of Canada (as represented by the lvfinistr;r of lndtcm A/!airs and 
Northern Development), 2019 SCTC 3· (the "Decision"). The decision was flrst communicated to 
tb.e Applicant on July 30, 2019. 

The Applicant makes application for: 

l. An or der quashing or settîng the D ecision:; 

2. Anorder 

a. Substituting the Decision of the Tribunal with an order that the Applicant, Star 
Blanket FirstNation. (the "Band"), established a valld claim under the provision of the 
Specific Claims Tribunal Act, S.C. 2008, c.22 (the "SCTA.'');. or, alte:mative!y 

b. Refei;riug the matter back to the Tribunal to a difforent decision m~er for 
determlnation in accordance wi:th such directions as are c.onsidered appropriate; 

c. Costs; and 

d. Such Cithet relief as tb.is Honourablè Court'may deem appropriate. 

The grounds for the application are: 

The l3ackm:ound 

3. The Dedsion .arises out ofa claLo::i concerning'wbfoh First Nation bands have a benefüiial' 
interest to Last Mountam Lake fudian Reserve 80A ("IR.80A''.), othernise kno'Wn as the 
IR80A fishing. station, located on Last :Momtain Lake, Saskatchewan, iuwhat is now 
present-day Regina Beach,. Saskatchewan. (:the "Claîm~'). IR80Awas created by Order in. 
Council PC 1151 on May 17, 1889 (the "ÔfC"). 

4. The Applicànt, .along with Little.Black Bea.r FirstNatiqn, Peepeekeesis First Nation, and 
Standîng Buffalo First Nation (collectiveiy; the "Added Claimants") were gran,ted party 
status in the original specific claim of Kawacatoose FirstNation, Pasqua First Nation, Piapôt 
.First Nation, George Gordon FirstNation, M1.!skowekwa.n FirstNation and Day Star First 
Nation (co!lectively kn.ow:n. as, the "Original C!aimants''.). 

5. In.this sub- phase of the ClaiIJJ., tl:ie Tribunal was tasked with detennining the validity qf 
Added Claimants to the Claim. 

6. The Applîcant adhered to Treaty Fom o;i. The written text ofthe treaty im;)uded a promise 
that the Ind.ian adherents, inc!uding the Applicant, had the right to pursue fishlns throughout 
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the surrendered tract of land .. Fur:ther pi:omises were m!lde orally, such as those that affected 
file way the lan<.i,g )leld or used by .Indiims pre-Treaty would be tre.ated thernafter. For 
example, oral evkli;ince establishes that such oral promises entitled the Applicant to a fishing 
station; this was beca.use the Applicant had be.en given a. landlockedreserve, in spite ofits 
tradition of fish.ing.and relying on fish.for .sustènance. The Applica:nt' s teserve W!lS · 
eventually set apart as Indian Reserve No. 83 in the FileHills area. 

7.. Canada did not .!lave a forma1 polky or procedure .in which fisb.ing stations for .F.irst Natio11s, 
nor was there any bistorical record prom.î.sing of :fisbing stations. However; docum.entary 
evidence establishes thatm 1883, Dominion Lands SurveyorJ.C. Nelson identified reserves 
to be surv'eyed in the "Qu' Appelle Dismçt", and inoluded amongthose Little.Black Bear, as 
well. as.a fishlng station at tast Mountain. Lakefor the "Qu'ApI>elle and Touchwood 
llidians". At the time, the Applicaht was pai:t oft.he Qu' Appelle Ini:lian Agency .. In 1885, 
Nelson SUJ:Veyed IR .80A, but never listed the specifl.c bands for whom the fishing station was 
set apart. When :IR 80A was conflIJ)'.led by the ore it.was identi:fied as belng for thôl 
"Touchwood Bills and Qu'Appelle Valley Indîans". No docum.ents have been located that 
clearly state the Bands inc!u:Q.ed in.this descriptor, nor âo.y criterla for what ptoc/$s would 
have been followed to dete:tmîne the Bands i.ncluded. 

8. At thetime ofsurvey, LastMountain take.(uponwhich IR 80A v,iras loca:l:ed) was the closest 
body of Water to the landlocked Applicant Reserve. Thi,s remained the pase un,til the Katepwa 
man-made lakes were made in the 1940s .. The Applkants members have fished· at IR 80A 
since time immel;)'.lorial, and oontinued to do so after IR 80A was cr.ea.ted. However, whe11 IR 
80A was surrendered in 1918, the Crown. iild not include theA.ppfü:antas a beneficiary; 
though govemrnent correspondence and documents establish that there has been obvfous 
confusi<ln· a'Pout which Bands were, in fact, the rightful beneficiaries. This claim.flows front 
the Applicant's belief m its entitlemen.t to an i.tlterest in IR 80A, whlch has not been 
dim.inished bythe Crown's conf\lsion over IR 80A' s intended beneficî.aries, 

Grounds for .Review 

9. The Applicant claims that.the Honourable Tribunal. unreasonably: 

li) erred m definîng the issùe too nauowly, treating. the OIC, as ifit had created IR 80A, 
rather th.an having merely confirmed what had alreadybeen created through other 
indicia of reserve cteation. The Honourable tribunal 's ta.i;k had. been to detennine 
whlch Bands had an interest ID. :tR 80A, confinned and not cteated by the OIC; 

b) · erred in misapptying thelaw pertaip,ing to proper Tteaty interprefation, as outlined by 
the Supi-emeCourtofCanada itJ.Rv. Marshall, [1999] 3 SCR 456, Guerfn v R, [1984] 
2 SCR 335, D?lgamuukvv v British Columbia, [1997] 3 SCR 1010, and Sioui v 
Quebec (A,ttorney General), [1990] 1 SCR 10'.25, The Supreme Court of Canad!l hàS 
directed that strict.:rules of interpretation of treaty rights must not be followed. The 
cauri. has approved and directed that ëxtrinsic evidence, whether oral or written, the 
historical and cu\wrnl co):l.texts ar.;:. vital to the resolution of an,y atnbiguity télating to 
the proper interpretatioo. oftreaty, tllking into account the perspective of the ba.ri.d fu 
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tr.eaty intélpretaticn; 

c) failed to reconcile, tbrough èvidentiary weight, the Crown's admissions to there being 
an insufficient documentary record to. detern:û.ne the policies govenûng the creation 
anct admill,isti;atfon of fishing statioIJ.S, and who are the beneficiaries; 

d) erred in misapply the law as directed by the Supreme Court of Canada in Mitchell v 
Peguis lndian Band, [1990]2 SCR 8$ and Osoyoos Indiar; Band v Oliver (Town), 
2001 SCG 85 [Osoyoos], unreasonably applying a n.arrow and restrictive analysis to 
the interpretation oftreatyprovisîons aimed at maintaining Indianreserve 
entitlement. !t is well-established lawthat an Indian. right or intei:est should be in 
interpreited fa the face of an;i.piguity as the most minimal impairment to. the Indian 
right or interest; 

e) erred in. relying disproportio:nately, or unreaso.nable on: the împuted know!edge, 
1.lllderstan.dings, and representation ofthe surveyor, Surveyor Nelson. Tue 
Honourable Tribunal erred in failing to comider tha.t Survcyor Nelson.had the 
knowledge and understandîng to di:fferentiate between "Indians" and "B<mds", when 
he w;rote that the he b.ad set aside a.flsh.ing Stlï.tion "for the Touchwood Hills ând 
Qu' Appelle Valley Indians" inste\l,d of "for the Touchvrood Hi.Us and Qu' Appelle 
Valley l)ands" (emphasis added) .. Thernaft$r, the Honourable Tr:ibunal erred in 
tteating the word "Indians" to mean. "Bands", applyin:g an overly restrictive analysis 
to the OIC in which this phrase a:ppears, oontrary ta the Sµprero:e Court of Canada's 
decisionio Osoyoos; 

f) erred in law by incorrectly relying on the ore as both the "set apârt" of lands, and the. 
"creation" mechanism to lR8QA, '!J;ie $askatch.ewan Court of Appeal, in Lac La 
Rongefndian Bandv Canada, 2001SKCA109[Lac La Ronge}, .directs. that an Otder 
in Counci.1 is not the qnly indîcator of a :reserve creation. Factors leadi;o.g to the "set 
apart" ofIRSOA were presentprior to the OIC on May 17, 1889. Tue Honourable 
Tribunal erred in determining that the "set aparl" and "confmnation" ofIR80A 
.occun:ed sim.u.ltaneously wfthin IR 80A. 

g) erred li1 law by ~eenlli;ig that the t.est în Lac La Ronge had "sin:lilarities to the Ross 
RJvertest"1 to $howthatthe çourts b.adplaced a g;eatemphasisonthe Crown's 
intentio!l$when evaluating when a reserve comes i:p.to existence in law. This err9r in 
Iawled the Honourable Tribunà.l. to drawtheunreasortable conclusion that its "legà.l. 
task is the proper intélpretajfon.ofthe Order in Çouncil, which in.light of the law 
reviewed above, tùms on the Crown's intention." Therea.fte:r, the Honourable 
Tribunal erred in .ti.eglectîng to apply the Supreme Court ofCanada' s fin ding in R V 
Sundown., [1999] 1. SCR ~9~, that req'l.lixes that any ambiguit.ies or doubtful 
expressions in the wordmg of a treaty or document be resolved in.faveur .of the 
Indians; ' 

h) erred in fai!ing to g~V!l proper cons.ide:r:ation to the cqntext.of the Added Claimants' 
El der evidence tq assess the beri.efîcîaries of !R 80A, flowing from Treaty Four's 
provisions. This .is a breach of R y Marshall, as the H.onow;able îrilmnal 
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··,. 

i.mconscionably neglected to give the Indigenous persp.ective weight in considering 
the Bands whose j.nterest in IR SOA was derived from their llride!'standings of';rreafy 
Foui:; and 

./ 

i) erred in dismissingthe.per$pecti,ves oftheAdded Clai.mants' Èlder evidence relatîn,g 
to the creation and i.mderstanding of the beneficiaries to IR 80A. The Honowable 
Tribunal tobk an overly restrictive approach requîring ~. onetous test .gf there. being 
documentazy proof of the Elder evidence having beep; communicated by governmeht 
officiais over the c.ow:se. oftimeleading up to and a.fier the creation ofIR 80A. 

Th.e application will be supported by the following m.aterial: 

L. Certified. copy of the Tribunal' record; end 

2. Such other materi:al and affidavits as counsel may advise and this Honourable. CoUrt may 
permit 

The Applicant requests the Specific Claims Tr:ibunal to send to theApplicant .and to the Registry 
the folloWing material that is not in the possession of the Applfoant but is in the p0ssession of the 
Tribunal: a certified copy of the Tl;ibunal's record itlfile n\J.mber SC'.('-5001-13 

Date at Saskatoon, Saskatchewan this 29th day of Au.,aust20l9. 

MCKE'.RCBER LLP 

Per; ç l ~--:::--· ~. · ;:;;:. 
SolicitorAr the Appellant 

This doc.umentwas delivered by: 
DUSTY Tc ERNEWEIN 
MCKERÇHER LLP 
3 74.3rà A venue South 
Saskatoon., Saskatchewan 
S7K1MS 
Fax: (306) 65.3-2669 
Email: d.ernewein@mcke:r.cher.ca 
Address for service is: same a:s above 
Lawyer in eharg;o oi':fiio: DUSTY T, E.RNEWEIN" 
Telephone: (306) 653-2000 

FEDERAI.. CQURt OFAPPt:.11,1, 
COUR D~APPEL FéD~RALE 

Copy of Oo~umont 
C<>pfe du dOl;Ument 

Filed 1 Déposé 
Retilllléd 1 Reçu 

Dili. .. 12. /')P p /JQ.1$- .. · . 
RH~~ QÎlitllft 

1PHÊN.KNOWLES 
REGfSTRV OFFICER 
At;ENT' OU GRl:FFE 
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